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Pravo konkurencije
Antikartelno pravo (Antitrust Law)

Sprječavanje nelojalne konkurencije



CiljCiljevievi evropske evropske konkurenkonkurencijskecijske
politikepolitike

Integracija Integracija trgovatrgova
–– unutraunutraššnjenje trtržžiišštete

UDEUUDEU: : 

–– propisipropisi oo prostprostomom kretanjukretanju produkcijskih produkcijskih 
dobaradobara –– DDČČ

–– propisipropisi oo konkurencikonkurencijj –– poduzepoduzeččaa



PPravo ravo konkurencijekonkurencije EUEU
ZabranaZabrana kartelnih kartelnih ugovoraugovora, , odlukaodluka in in 
usklausklañenihñenih djelovanjadjelovanja (101 (101 UDEU)UDEU)

ZabranaZabrana zlozloupouporaberabe vladajuvladajuććegeg
polopoložžaja (102 aja (102 UDEU)UDEU)

Nadzor nad koncentracijami Nadzor nad koncentracijami 
((UUredba 139/2004redba 139/2004

Liberalizacija (106 Liberalizacija (106 UDEU)UDEU)

ZabranaZabrana/nadzor dr/nadzor držžavnih pomoavnih pomočči i 
((107 107 -- 109 109 UDEU)UDEU)



3 3 glavniglavni konceptikoncepti

TrTržžna mona močč

MjerodavnoMjerodavno trtržžiišštete

Analiza Analiza ulaznihulaznih preprekaprepreka



OdnosOdnos med k. med k. pravompravom EU in DEU in DČČ

AAustrijskeustrijske benzinskebenzinske pumpepumpe na na granigraniččnimnim
podrupodruččjimajima sasa NNjjememaaččkomkom i i ItalijoItalijomm svaki svaki 
petakpetak u u 15h 15h povipoviššajuaju cjenecjene svihsvih gorivgorivaa
za za 33 centcentee in in ponedponedjelkomjelkom uu 1010h h ih ih 
opetopet spuste na spuste na prijaprijaššnjunju razinurazinu..



Odnos konkurenOdnos konkurenččno no pravoEUpravoEU ––
DDČČ -- opopččenitoenito

ZadostanZadostan uuččininaakk na na trgovintrgovinuu izizmemeñuñu
DDČČ

DirektniDirektni uuččininaakk 26/62 26/62 Van Van GendGend en en 
LoosLoos [1963] ECR I[1963] ECR I

PrincipPrincip primarnostiprimarnosti
–– 6/64 6/64 Costa v ENELCosta v ENEL [1964] ECR 565 [1964] ECR 565 

–– 14/68 14/68 Walt Wilhelm v Walt Wilhelm v BundeskartellamtBundeskartellamt
[1969] ECR I.[1969] ECR I.



Uredba 1/200Uredba 1/20033, , ččl. 3(1)l. 3(1)
1. 1. WhereWhere thethe competitioncompetition authoritiesauthorities ofof thethe
MemberMember StatesStates or or nationalnational courtscourts applyapply nationalnational
competitioncompetition lawlaw to to agreementsagreements, , decisionsdecisions byby
associationsassociations ofof undertakingsundertakings or or concertedconcerted
practicespractices withinwithin thethe meaningmeaning ofof ArticleArticle [101(1)] [101(1)] 
ofof thethe TreatyTreaty whichwhich maymay affectaffect tradetrade betweenbetween
MemberMember StatesStates withinwithin thethe meaningmeaning ofof thatthat
provisionprovision, , theythey shallshall alsoalso applyapply ArticleArticle [101] [101] ofof
thethe TreatyTreaty to to suchsuch agreementsagreements, , decisionsdecisions or or 
concertedconcerted practicespractices. . WhereWhere thethe competitioncompetition
authoritiesauthorities ofof thethe MemberMember StatesStates or or nationalnational
courtscourts applyapply nationalnational competitioncompetition lawlaw to to anyany
abuseabuse prohibitedprohibited byby ArticleArticle [102] [102] ofof thethe TreatyTreaty, , 
theythey shallshall alsoalso applyapply ArticleArticle [102] [102] ofof thethe TreatyTreaty.. ..



Uredba 1/2003 Uredba 1/2003 ččl. 3(2)l. 3(2)
TheThe applicationapplication ofof nationalnational competitioncompetition lawlaw
maymay not not leadlead to to thethe prohibitionprohibition ofof
agreementsagreements, , decisionsdecisions byby associationsassociations ofof
undertakingsundertakings or or concertedconcerted practicespractices whichwhich
maymay affectaffect tradetrade betweenbetween MemberMember StatesStates
butbut whichwhich do not do not restrictrestrict competitioncompetition
withinwithin thethe meaningmeaning ofof ArticleArticle 81(1) 81(1) ofof thethe
TreatyTreaty, or , or whichwhich fulfilfulfil thethe conditionsconditions ofof
ArticleArticle 81(3) 81(3) ofof thethe TreatyTreaty or or whichwhich are are 
coveredcovered byby a a RegulationRegulation forfor thethe
applicationapplication ofof ArticleArticle 81(3) 81(3) ofof thethe TreatyTreaty..



101101(1)(1) UDEUUDEU (8/1 HR)(8/1 HR)
TheThe followingfollowing shallshall bebe prohibitedprohibited as as 
incompatibleincompatible withwith thethe internalinternal market: market: allall
agreementsagreements betweenbetween undertakingsundertakings, , 
decisionsdecisions byby associationsassociations ofof undertakingsundertakings
andand concertedconcerted practicespractices whichwhich maymay affectaffect
tradetrade betweenbetween MemberMember StatesStates andand whichwhich
havehave as as theirtheir objectobject or or effecteffect thethe
preventionprevention, , restrictionrestriction or or distortiondistortion ofof
competitioncompetition withinwithin thethe internalinternal market, market, 
andand in in particularparticular thosethose whichwhich::



1. 1. izravnoizravno iliili neizravnoneizravno utvrñujuutvrñuju kupovnekupovne iliili
prodajne prodajne cijenecijene, odnosno drugi trgovinski , odnosno drugi trgovinski uvjetiuvjeti,,
2. 2. ograniograniččavaava iliili nadzirenadzire proizvodnja, proizvodnja, trtržžiišštete, , 
tehnolotehnološški razvoj ki razvoj iliili ulaganjeulaganje,,
3. 3. dijeledijele trtržžiišštata iliili izvori nabave,izvori nabave,
4. 4. primjenjujuprimjenjuju nejednakinejednaki uvjetiuvjeti na na istovrsneistovrsne
posloveposlove s s razlirazliččitimitim poduzetnicimapoduzetnicima, , ččimeime ih se ih se 
dovodi u dovodi u nepovoljnijinepovoljniji polopoložžaj u odnosu na aj u odnosu na 
konkurencijukonkurenciju,,
5. 5. uvjetujeuvjetuje sklapanjesklapanje ugovora ugovora prihvaprihvaććanjemanjem od od 
drugih drugih ugovornihugovornih stranastrana dodatnih obveza, dodatnih obveza, kojekoje po po 
svojojsvojoj prirodi prirodi iliili obiobiččajimaajima u trgovini u trgovini nisunisu u vezi s u vezi s 
predmetom tih ugovora.predmetom tih ugovora.



SankcijaSankcija (101(2) UDEU; 8/4 HR)(101(2) UDEU; 8/4 HR)

AnyAny agreementsagreements or or decisionsdecisions
prohibitedprohibited pursuantpursuant to to thisthis ArticleArticle
shallshall bebe automaticallyautomatically voidvoid..



IzIzuzeuzeććaa

SkupSkupnana –– Komisija (SKomisija (Saavet)vet)
Ex post Ex post analizaanaliza –– Nacionalni organi in sNacionalni organi in suuddoviovi v v 
DDČČ
Uvjeti (8/3 HR)Uvjeti (8/3 HR)::
1. 1. pridonosepridonose unapreñenjuunapreñenju proizvodnje proizvodnje iliili
distribucije robe i/distribucije robe i/iliili usluga usluga iliili promicanjupromicanju
tehnolotehnološškogkog iliili gospodarskoggospodarskog razvoja,razvoja,

2. 2. prupružžajuaju potropotroššaaččimaima razmjernurazmjernu korist,korist,

3. 3. poduzetnicimapoduzetnicima ne ne namenameććuu ograniograniččenjaenja kojakoja
nisunisu neophodnaneophodna za za postizanjepostizanje navedenih navedenih ciljevaciljeva ii

4. 4. poduzetnicimapoduzetnicima ne ne omoguomoguććujuuju iskljuisključčivanjeivanje
znatnogznatnog dijeladijela konkurencijekonkurencije s s trtržžiišštata, za robe i/, za robe i/iliili
usluge usluge kojekoje susu predmetom sporazuma.predmetom sporazuma.



ConstenConsten & & GrundigGrundig
Consten

D1 D2

D3 D4

ND1
ND2

ND3

Grundig

G

D1 D2

ND



SporazumiSporazumi, , odlukeodluke in in usklausklaññenaena
ddjjelovanjaelovanja

SEU:SEU: ““The list in Article [The list in Article [101101(1)] of the (1)] of the 
Treaty is intended to apply to all collusion Treaty is intended to apply to all collusion 
between undertakings, whatever the form between undertakings, whatever the form 
it takes. There is continuity between the it takes. There is continuity between the 
cases listed. The only essential thing is the cases listed. The only essential thing is the 
distinction between independent conduct, distinction between independent conduct, 
which is allowed, and collusion, which is which is allowed, and collusion, which is 
not, regardless of any distinction between not, regardless of any distinction between 
types of collusion.types of collusion.””



KKartelnartelnaa zabranazabrana

Nezadvisno
djelovanje

Koordinacija
(‘collusion’)



NeNezazavisnovisno ravnanje in sporazumravnanje in sporazum
SEUSEU: : ““The only essential thing is the The only essential thing is the 
distinction between independent conduct, distinction between independent conduct, 
which is allowed, and collusion, which is which is allowed, and collusion, which is 
not...not...””

Adaptacija Adaptacija drugimdrugim

SleSleññenjeenje ttrržžiišštnotno voñivoñi



ElementiElementi generalnegeneralne klaklauuzulezule
DvDvaa iilili vviišše e samostsamostalnihalnih ppododuzeuzeččaa

–– PoPoduzetniduzetniččkoko uuzdruzdružženjeenje

Koordinacija (Koordinacija (collusioncollusion) v ) v oblikoblikuu
ssporazumporazuma, a, rjerješšenjaenja ali uali usklasklañenogñenog
djelovanjadjelovanja

Cilj Cilj iliili posljedicaposljedica ali uali uččinek je inek je 
ppreprerepreččaavanjevanje oograngranččavanjeavanje iilili
iisskrivljakrivljavavanjenje konkurenckonkurencijijee

relevantanrelevantan uuččinakinak nana konkurenckonkurencijuiju

relevantanrelevantan uuččinakinak na na trgovintrgovinuu izizmemeñuñu DDČČ



PodPoduzeuzeććee (HR 3/1, 2 : (HR 3/1, 2 : poduzetnikpoduzetnik))

SvSvaka aka jedinicajedinica, k, kojsojs izvrizvrššavaava gospodarskgospodarskuu
djdjelelaattnostnost bezbez obziraobzira nana pravnopravno--
organizacijskorganizacijskii oblikoblikii in in virevire financiranjafinanciranja
((HHööfnerfner & & ElserElser v v MacrotonMacroton, (C, (C--41/90; 41/90; 
1991)),1991)),



GospodarskaGospodarska djdjelelaattnostnost
DobavaDobava roberobe i i uslugausluga

pposredovanjeosredovanje zapozapoššljenjaljenja

Prevoz Prevoz bolesnikabolesnika

Profesionalni Profesionalni sportasportaššii, , umjetniciumjetnici

SSistemiistemi socialnsocialnogog zavarovanjazavarovanja

–– BoleBolestst i i trudniotrudnioććaa (F)(F)

–– Starost(FStarost(F))

–– DodatnaDodatna mirovinskamirovinska zavarovanjazavarovanja (NL)(NL)



GrupeGrupe podpoduzeuzeććaa ((KoncerniKoncerni))??
SuSu jednojedno poduzepoduzeććee

((VIHO Europe BV proti Komisiji, zadeva TVIHO Europe BV proti Komisiji, zadeva T--
102/92, [1995] ECR 11102/92, [1995] ECR 11))

Ko Ko odluodluččujeuje??

HR 4: viHR 4: višše od e od ½½
““In In competitioncompetition lawlaw, , thethe term term ““undertakingundertaking””
mustmust bebe understoodunderstood as as designatingdesignating anan economiceconomic
unitunit forfor thethe purposespurposes ofof thethe subjectsubject--mattermatter ofof thethe
agreementagreement in in questionquestion, , eveneven ifif in in lawlaw thatthat
economiceconomic unitunit consistsconsists ofof severalseveral personspersons, , naturalnatural
or legal.or legal.””



SporazumSporazum

“…“…the concept of an agreement within the the concept of an agreement within the 
meaning of Article meaning of Article 101101(1) of the Treaty centres (1) of the Treaty centres 
around the existence of a concurrence of wills around the existence of a concurrence of wills 
between at least two parties, the form in which between at least two parties, the form in which 
it is manifested being unimportant so long as it it is manifested being unimportant so long as it 
constitutes the faithful expression of the parties' constitutes the faithful expression of the parties' 
intention.intention.”” ((Bayer AG v CommissionBayer AG v Commission))
PojPojaam m ninijeje jedjedenakenak kkaoao uu civilncivilnoom m pravupravu
NajmanjNajmanjee 2 2 subjektasubjekta
ZajedniZajedniččkaka voljavolja
Formalni ali neformalniFormalni ali neformalni



SporazumSporazum

Pravila poslovnih/Pravila poslovnih/trgovtrgovaaččkihkih uudrudružženjenjaa

gentlemengentlemen's agreement's agreement

Oblika Oblika ninijeje vavažžaann, , 

dduužžii poslovnposlovnii odnosa.odnosa.



NiNijeje ““sporazumsporazum””

Ugovor u koncernuUgovor u koncernu

PrPraviavi agencijski ugovoragencijski ugovor pogodbapogodba

KolektivnKolektivni i radniradni ugovorugovor



UUdrudružženjeenje podpoduzeuzeććaa
Ne treba Ne treba odreñenodreñen tip tip 

Ne treba pravna sposobnostNe treba pravna sposobnost

UticajUticaj na aktivnost na aktivnost ččlanalana

BNIC, v BNIC, v GuyGuy ClairClair CaseCase 123/83123/83

GIZ, (GIZ, (seljaseljaččkeke) zadruge, konzorciji, ) zadruge, konzorciji, trgovatrgovaččkaka
udruudružženjaenja ……



RjeRješšenjeenje uudrudružženjaenja podjetijpodjetij
Npr. Npr. o rabato rabatuu

Ni Ni treba da je formalno treba da je formalno vavažžeeććii

NeNezavezujuzavezujuččii prijedloziprijedlozi

I I akoako cjenecjene potvrdipotvrdi drdržžavaava iliili drdržžavni organavni organ

I I statut statut momožže biti e biti rjerješšenjeenje

KaznKazni se:i se:

–– uudrudružženjeenje

–– individualniindividualni ččlanlanoviovi



UsklaUsklaññenenaa djelatnostdjelatnost

jedjednakonako//slisliččnono postupanjepostupanje na trguna trgu

SkrivSkrivenieni iliili, , uniuniššteniteni dokazdokazi o i o 
ugovorimaugovorima//rereššenjimaenjima

Razlika Razlika izizmemeññ usklausklaññenenoomm djelatnosdjelatnosććuu in in 
prirodnomprirodnom reakcijoreakcijomm na trna tržžne ne razmrazmjjereere

–– RazlRazliiččiititi trotrošškovikovi



SEUSEU::

a form of coordination between a form of coordination between 
undertakingsundertakings ……
without having been taken to the stage without having been taken to the stage 
where an agreement properly sowhere an agreement properly so--called called 
has been concluded, has been concluded, 
knowingly substitutes for the risks of knowingly substitutes for the risks of 
competition, competition, 
practical cooperation between them practical cooperation between them 
which leads to conditions of competition which leads to conditions of competition 
which do not correspond to the normal which do not correspond to the normal 
conditions of the market, conditions of the market, 



IzmeIzmejenajena informacijinformacij aa –– SEU:SEU:

Any direct or indirect contact between Any direct or indirect contact between 
economic operators of such a nature as to economic operators of such a nature as to 
disclose to a competitor the course of disclose to a competitor the course of 
conduct which they themselves have conduct which they themselves have 
decided to adopt or contemplate adopting decided to adopt or contemplate adopting 
on the market constitutes a concerted on the market constitutes a concerted 
practicepractice ……..

It is sufficient that, by its statement of It is sufficient that, by its statement of 
intention, the trader eliminated or, at the intention, the trader eliminated or, at the 
very least, substantially reduced very least, substantially reduced 
uncertainty as to the conduct to expect of uncertainty as to the conduct to expect of 
it on the mait on the marketrket..””



UsklaUsklaññenenaa rrdjelatnostdjelatnost vsvs nenezazavisnovisno
ponaponaššanjeanje –– SEU:SEU:
" " …… eacheach economiceconomic operator operator mustmust determinedetermine
independentlyindependently thethe policypolicy whichwhich hehe intendsintends to to adoptadopt on on 
thethe commoncommon market market includingincluding thethe choicechoice ofof thethe personspersons
andand undertakingsundertakings to to whichwhich hehe makesmakes offersoffers or or sellssells. . ……
thisthis requirementrequirement ofof independenceindependence doesdoes not not deprivedeprive
economiceconomic operatorsoperators ofof thethe rightright to to adaptadapt themselvesthemselves
intelligentlyintelligently to to thethe existingexisting andand anticipatedanticipated conductconduct ofof
theirtheir competitorscompetitors,,…”…”
“…“… it it doesdoes, , howeverhowever, , strictlystrictly precludepreclude anyany directdirect or or 
indirectindirect contactcontact betweenbetween suchsuch operatorsoperators, , thethe objectobject or or 
effecteffect whereofwhereof is is eithereither to influence to influence thethe conductconduct on on thethe
market market ofof anan actualactual or or potentialpotential competitorcompetitor or or 
to to disclosedisclose to to suchsuch a a competitorcompetitor thethe coursecourse ofof conductconduct
whichwhich theythey themselvesthemselves havehave decideddecided to to adoptadopt or or 
contemplatecontemplate adoptingadopting on on thethe market.market.««



Dokaz usklañene djelatnosti
Samo jednako ponašanje nije dokaz ni 
prezumpcija usklañene djelatnosti - SEU: 
“Parallel conduct cannot be regarded as Parallel conduct cannot be regarded as 
furnishing proof of furnishing proof of concertationconcertation unless unless 
concertationconcertation constitutes the only plausible constitutes the only plausible 
explanation for such conductexplanation for such conduct””

kontakti + enako ponašanje = 
prezumpcija UR

Oligopoly defence



KarteliKarteli
DogovarDogovaraanjenje ccjjenenaa
–– Quinine, Dystuffs (ICI), Cement Cartel, Sugar CartelQuinine, Dystuffs (ICI), Cement Cartel, Sugar Cartel

OOgranigraniččavanjeavanje proizvodnje/prodaje (kvote)proizvodnje/prodaje (kvote)
–– Qinine, Belasco Qinine, Belasco 

DeDeobaoba trtržžiišštata ((princip princip domadomaččega ega trtržžiišštata))
–– Cement Cartel, Peroxygen, SAS/MaerskCement Cartel, Peroxygen, SAS/Maersk

DogovaranjeDogovaranje o o ponudponudamaama na javnina javnimm rarasspisipisimama
–– Heating pipesHeating pipes

OraniOraniččavanjeavanje reklamiranja ipd. reklamiranja ipd. 
–– MilchforderungfondsMilchforderungfonds

LeniencyLeniency programmeprogramme (imunitet, 65 HR)(imunitet, 65 HR)



ciljcilj iilili posljedicaposljedica –– spsprereččaavanjevanje
ograniograniččavanjeavanje iilili iisskrivljanjekrivljanje konkurenckonkurencijijee

Alternativna Alternativna uslovauslova

Cilj: npr. aCilj: npr. absolutnabsolutna teritorialnateritorialna zazaššttitaita ((GrundigGrundig))

PosljedicaPosljedica: e: ekonomska analizakonomska analiza



ZadostnZadostnoo dejstvodejstvo na na konkurenckonkurencijuiju

De De minimisminimis doktrina (doktrina (VVöölklk v. v. 
VervaeckeVervaecke))

ObavjestObavjest Komisije 2001Komisije 2001

––Horizontalni 10%Horizontalni 10%

––Vertikalni 15%Vertikalni 15%



ZadostnZadostnoo dejstvodejstvonana trgovintrgovinuu izizmemeñuñu DDČČ
Razmejitev pristojnosti Razmejitev pristojnosti izizmemeñuñu EEUU in Din DČČ

MinimalMinimalno no prekograniprekograniččnono dejstvodejstvo

–– 5 % & 40 mio EUR5 % & 40 mio EUR

‘‘TrgovinaTrgovina’’ == bilo bilo kojakoja ekonomskekonomskaa aktivnostaktivnost

‘‘UUzorzoraacc trgovanjatrgovanja’’ ((patternpattern ofof tradetrade) ) izizmemeñuñu DDČČ

Struktura trgovanja v EStruktura trgovanja v EUU ((naronaroččitoito eliminacija eliminacija 
gospodarskgospodarskoogg subjekta)subjekta)



SankcijaSankcija 101101((2)2) UDEUUDEU

NiNiččnostnost ex ex legelege

MoMoguguććnostnost ddjelimijelimiććnene niniččnostinosti ((nacnac. . 
ppravoravo))

KaznaKazna zavisizavisi od od godigodiššnjegnjeg prometprometaa
((““public enforcementpublic enforcement””))

civilnicivilni zahtzahtjjevevccii –– naknadanaknada šštete tete 
((““private enforcementprivate enforcement””))



Namen Namen izizuzetkauzetka po po 101101/3/3

ProtiProtivv-- in prokonkurenin prokonkurenččni ni aspektiaspekti
sporazumasporazuma

UUččinkovitostinkovitost

–– BoljiBolji produkti, niprodukti, nižže cenee cene

Tehtanje Tehtanje 

SocialnoSocialno--politipolitiččkkii faktorji (kontekst)faktorji (kontekst)



IzIzuzetkiuzetki popo 101101(3)(3)
1. 1. pridonosepridonose unapreñenjuunapreñenju proizvodnje proizvodnje iliili
distribucije robe i/distribucije robe i/iliili usluga usluga iliili promicanjupromicanju
tehnolotehnološškogkog iliili gospodarskoggospodarskog razvoja,razvoja,
2. 2. prupružžajuaju potropotroššaaččimaima razmjernurazmjernu korist,korist,
3. 3. poduzetnicimapoduzetnicima ne ne namenameććuu ograniograniččenjaenja
kojakoja nisunisu neophodnaneophodna za za postizanjepostizanje
navedenih navedenih ciljevaciljeva ii
4. 4. poduzetnicimapoduzetnicima ne ne omoguomoguććujuuju
iskljuisključčivanjeivanje znatnogznatnog dijeladijela konkurencijekonkurencije s s 
trtržžiišštata, za robe i/, za robe i/iliili usluge usluge kojekoje susu
predmetom sporazuma.predmetom sporazuma.


